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In 2020, the Covid-19 pandemic tanked economies, disrupted 
global supply chains and brought businesses to their knees. 
With the advent of regulations enforcing social distancing and 
working from home, organisations have been scrutinising con-
tracts with suppliers and partners to find out how their rights 
and obligations are affected, particularly when it comes to an 
altogether difficult-to-pin-down concept: force majeure. 

In simple terms, force majeure refers to a supervening event 
that frees both parties within a contract from liability and obli-
gation to fulfil their duties under that contract, since the event in 
question has made fulfilling those duties impossible. Whether 
they are natural disasters such as hurricanes, storms and earth-
quakes (a so-called ‘Act of God’), or man-made events such as 
war and strikes, the binding aspect of force majeure events is 
that they are outside of the parties' control. 

In this sense, we understand the concept and intention of force 
majeure. However, as this month’s discussion from IR Global 
explores, how a force majeure event is actually defined depends 
on the jurisdiction and the parties involved. There is no statutory 
or common law definition of force majeure or force majeure 
event in English law, which means it is up to parties to set out in 
their contract all the terms governing their relationship.

For businesses entering into any contract, this can create a 
major difficulty. Under what criteria do we claim that a force 
majeure event is ‘foreseeable’? To what extent does an event 
need to disrupt a party’s performance of their duties before 
we can adequately say it is a force majeure event? And what 
should the consequences be if parties are in agreement that a 
force majeure event has occurred?

Is force majeure more relevant now than ever? 
With endless lockdowns keeping workers at home, Covid-19 
has reignited the conversation about what should be consid-
ered a force majeure event. After countries closed their borders, 
airlines examined whether they can exercise force majeure 
clauses in their contracts to avoid refunding consumers for 
delayed or cancelled flights. Meanwhile, construction compa-

nies forced to have fewer staff on-site due to social distancing 
regulations are exploring whether they can point to ‘extraordi-
nary circumstances’ to free themselves from their obligations. 

In some cases, force majeure is at the heart of globally reported 
controversies. In May 2021, the UK government suggested 
using the concept of force majeure to free itself from obligations 
to apply the Northern Ireland Protocol, a key aspect of the Brexit 
Withdrawal agreement under which certain goods need to be 
checked as they move from Great Britain to Northern Ireland. 
In another major case in April 2021, French energy group Total 
declared force majeure on its $20 billion liquefied natural gas 
project in Mozambique – designed to revamp the country’s 
economy – due to attacks in the region linked to IS. 

With force majeure being an issue on the global stage, it’s 
even more important to discuss how force majeure should be 
defined, as well as how it can be deployed. It’s also worthwhile 
to discuss key differences between force majeure and the doc-
trine of frustration, another method by which parties may free 
themselves from contractual obligations due to an unforeseen 
event. For example, frustration may not need to be included in 
a contract for parties to invoke it (unlike a force majeure clause) 
but the threshold for whether an event counts as frustration 
might be considerably higher than for force majeure. 

As several IR Global members state in the discussion to come, 
it’s extremely important that contracts are clear and precise when 
referring to force majeure events and what the ramifications of 
such an event should be. In the following pages, we discuss the 
various complexities involved with defining force majeure, what 
potential remedies there are in case of a force majeure event, 
and how frustration may be applied in certain jurisdictions.
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SESSION ONE

What is the definition of force majeure in your jurisdiction?
Soo Ling See Tow – Singapore: Essentially, force majeure 
(FM) is contractually providing for a supervening event that is 
beyond the control of the parties, and by contract, the parties 
might agree to be discharged of their obligations. 

Because of the intervention of the supervening event, it is 
possible to provide for the parties to suspend their obligations 
until such time that they are able to resume. So, in and of 
itself, it doesn't necessarily mean that it has to be an event that 
frustrates the contract. The parties are at liberty to provide for 
such a situation.

It's very much a matter of the parties' agreement. In Singapore, 
assuming a situation where it would not have constituted a 
frustrating event, the parties can still provide that such is an 
event. For example, when they feel that the third-party suppliers 
are unable to provide the supplies, that in itself may not make it 
impossible to fulfil the rest of the terms of the contract, but there 
can be an agreement between the parties for such an event to 
discharge each of them from further performance.

I did want to share that Singapore enacted the Covid-19 Tem-
porary Measure Act, where for six months subject to satisfying 
the conditions in the Act, the performance of obligations could 
be suspended. There was a moratorium against any claims 
being made for contracts that were entered into just before 
the act came into force, and that was sometime in April last 
year. So, between April and October 2020, there was actually 
a moratorium on claims or lawsuits against the non-performing 
contracting parties. 

We didn't have any inquiries about activating the FM clause, 
mostly, I believe, because of the Temporary Measures act. 
When October came and went, I think both parties more often 
than not decided that they need each other to move on and 
there was really no point in commencing any lawsuits, because 
the economy has been so badly affected.

 
Stephen Wilson, QC – Turks and Caicos Islands: The Turks 
and Caicos Islands’ legal system is very much based on the 
system of English common law. FM is not a term of art in Eng-
lish law, although it's well known that it is a continental doctrine.

It is generally understood to be a contractual provision that will 
result in a party not being left liable for failing to perform any of 
his obligations as long as he proves that the failure was due to 
an impediment beyond his control; that he could not reasonably 
be expected to have taken the impediment and its effect upon 
his liability to perform the contract into account at the time of 
the conclusion of the contract; and that he could not reasonably 
have avoided or overcome it (or, at least, its effects).

It goes wider than the concept of an act of God or natural dis-
aster because it can involve actions that are other than natural 
causes and amount to human intervention, such as war, strikes, 
or legislative or administrative interference.

The dominant industry in the Turks and Caicos Islands (TCI) 
is tourism. In fact, I understand that we are the second most 
tourism-dependent economy on the planet after the Maldives, 
so you can imagine that the closure of international travel and 
our borders for a period of time (due to Covid-19) has had very 
damaging effects on the economy.  

As Soo Ling said, I haven't had anybody coming into the office 
saying “Can I rely upon this FM term in my contract?” because 
the major impact it has had in terms of contractual relation-
ships is on those contractual relationships between tourists and 
hotels. In the vast majority of cases that I'm aware of, the hotels 
have either said, “We'll give you your money back”, or “We'll 
transfer your booking to another date, once this is all over.” 

 
Chris Niekamp – Ohio, US: Much like what Soo Ling and 
Stephen have said, it's a contractual provision. In terms of what 
exactly FM is, as Stephen said, it's not a term of art, but it's 
going to be defined by the contractual language. That might 
include express provisions saying, for example, a global pan-
demic, labour strikes, flash floods or hurricanes.

At the same time, there might also be exclusions, so for 
whatever reason, a contract might decide to exclude a global 
pandemic from an FM clause to where that would not apply in 
a contractual situation. As Soo Ling said very well, it's up to 
the parties to determine how the contract will determine the 
outcome of an FM event. 

Whether an FM provision will apply also depends on the 
particular contractual language; for example, there may be a 
requirement that adequate notice be provided to the other party 
when an FM event has occurred. We have case law here that if 
a party does not follow the express contractual provisions of an 
FM clause, then the FM clause may not be triggered at all. So, 
if a party fails to give notice as required by an FM clause, the 
provision may not apply, even in the face of an FM event. So, it 
very much depends on the contract.

Obviously, nobody has come to us with a contract that had the 
foresight to expressly provide for Covid-19. What we've fallen 
back to, in the absence of express provisions, are other com-
mon law defences, and on this point different jurisdictions in 
the US may vary. You could look at commercial impracticability, 
frustration of purpose or impossibility. 

Ohio, where I live and practice, looks more towards an objec-
tive impossibility where the parties just are completely unable 
to perform. So those are some of the mechanisms that we 
look at outside of the express provisions, and that's how we've 
approached these situations as we move into the next stage of 
the pandemic.

 
Eric Weil – France: In the French legal system, FM applies by 
virtue of law (regardless of whether the contract contains an FM 
clause or not, since it is typically accounted for in the codes). 

FM is distinct from the hardship clause known as "imprévision", 
which was recently recognised in French law under the influence 
of European law. FM applies when the event preventing the 
performance of the contract is external (outside the contracting 
parties’ control), unforeseeable (at the time of the contract’s 
conclusion) and irresistible (it would not have been preventable).

Since 2006, French jurisprudence considers that the conditions 
of unforeseeability and irresistibility were in principle sufficient 
to characterise FM. Because of its unpredictability, the notion 
of FM is, almost by its nature, resistant to any contractual pro-
vision. The event of FM is necessarily difficult to grasp, and 

even if it were to be included in a contractual provision, the 
implementation of this clause remains largely dependent on a 
very factual assessment made a posteriori by the judge.

Subject to proof of the elements constituting FM, climactic 
events are often cited as characteristic events of FM (storms, 
hurricanes, tidal waves, non-voluntary fire, tsunamis). Events 
like strikes, illness, bankruptcy of a company, fault of the victim, 
war, attacks or aggressions have also been submitted.

Any forecast of the effects of FM is essential to ensure that, 
beyond the disruptive event in the life of the contract that consti-
tutes FM, the continuation or termination of the contract is organ-
ised as well as possible. Although the drafting of an FM clause is 
delicate and requires a great deal of understanding, the current 
health crisis shows that it is always preferable to try to draft such 
a clause than to leave the contract silent on this subject.

 
Dr. Klaus Oblin – Austria: FM is not explicitly defined or 
regulated in the Austrian General Civil Code, but is mentioned 
in statutes and recognised in case law. According to Austrian 
case law, FM refers to an ‘elemental external event which could 
not have been prevented even by exercising the utmost dili-
gence and is so exceptional that it cannot be considered a 
typical operational hazard.’

Any event is deemed unavoidable if it cannot be averted despite 
all conceivable expertise and precautionary measures. In 2005, 
the Austrian Supreme Court qualified the SARS epidemic of 
2002-2004 as a case of FM in connection with a travel contract.

Where a party chooses to rely on a FM event and depending 
on the wording and type of contract, common remedies could 
include a relief from contractual obligations; one party being 
entitled to terminate the contract unilaterally following a grace 
period; suspension of contractual obligations for the duration 
of the FM event; amendment of the contract; agreement on 
continuation of performance where the individual has not been 
affected by the FM event.

Parties should therefore consider mitigating damages by for 
example, contacting business partners to consider whether they 
are able to fulfil their contractual obligations; reviewing existing 
contracts on FM or extraordinary termination clauses with a 
focus on whether the current circumstances qualify as an FM 
event; evaluating mutual rights and obligations and taking steps 
in addressing performance failures; assessing whether other 
remedies may apply, such as warranty, error, transferral of risk 
provisions; or making attempts to alter an existing agreement 
with business partners prior to resorting to the termination of 
the contract.

Chris Niekamp pictured at the IR 'On the Road' conference in Miami, 2020 
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The sudden and very severe impact of the Covid-19 
pandemic since 2020 has created a wave of disputes 
over non-performance and this means litigation over 
FM clauses is very much in vogue lately.”
Shilpen Savani, England

“

Roger Canals – Spain: Spain’s Supreme Court has defined 
FM as “any event beyond control of the parties which were 
absolutely unpredictable, or predictable but inevitable, pre-
venting one of the parties [from complying] with its contractual 
obligations” (inter alia, Supreme Court Judgement 4339/2017, 
November 28th, 2017).

However, there are some scattered statutes indirectly dealing 
with FM, such as Article 1.105 of the common Civil Code. By 
this statute, those contractual parties that were impeded from 
fulfilling their contractual obligations due to any unforeseeable 
event beyond their control will not be liable for the damages 
suffered by the other party per cause of non-contractual 
performance. This statute has been used as a shield against 
claims undertaken by creditors over the Covid-19 crisis (for 
instance, to discharge lessees liability to pay lease rents while 
its business were locked down by administrative orders within 
the context of the Covid-19 crisis).

Article 239 of the Public Procurement Act provides a more spe-
cific definition of what is and is not considered as an FM event 
(including natural disasters, war, tumultuary robbery and major 
alterations of public order). However, this article is too narrow 
to include all potential FM events, and specifically does not 
mention pandemics. This led to a discussion at the beginning 
of the Covid crisis on the qualification of a Covid-19 lockdown 
as an FM event in public contracts. Between March-May 2020, 
the Spanish government passed several Royal Decrees by 
which several compensations were foreseen to public contrac-
tors due to the suspension of public works execution, although 
not specifically qualifying Covid-19 as an FM event.

 
James Conomos – Australia: FM is a creature of contract in 
Australia and is found in many commercial contracts, often for 
good reason. The common law then gives effect to the term in 
the usual way. Due to its contractual base, there is no settled 
meaning of an FM clause because each clause must be inter-
preted according to its terms.

When considering questions of both drafting and constructing 
FM clauses, a number of points are worth recognising: FM 
clauses often contain exhaustive or specific events but such 
clauses may contain many types of events. These often include 
‘acts of government’, ‘acts of god’ and even a ‘pandemic’. 

Often, the clause must be carefully drafted. For example, the 
FM event must make performance of the agreement impossi-
ble, not just difficult or more expensive; it should not count as 
FM if directly or indirectly caused by the party seeking its reli-
ance; and the party affected by the FM event would be required 
to minimise or mitigate the effect of the FM on its performance 
of the agreement.

There remains some uncertainty as to whether the Covid-19 
pandemic would constitute an FM event where an agreement 
provides for a catch-all FM provision. It might be an FM event, 
but it will always depend on the relevant contractual provision 
and its proper interpretation. The available remedies for an FM 
event are usually restricted to the agreement.

 
Shilpen Savani – England: In English law, FM is the concept 
of a supervening event beyond the control of the parties which 
may affect the performance of a contract. These clauses can 
be very specific or quite general, but the important thing is 
that FM must be expressly provided for within a contract and 
cannot be implied. They usually suspend performance of a 
contract where something really major, like a natural disaster, 
occurs. The sudden and very severe impact of the Covid-19 
pandemic since 2020 has created a wave of disputes over 
non-performance and this means litigation over FM clauses is 
very much in vogue lately.

As Stephen has mentioned, FM is derived from French law and 
has no fixed meaning in English common law. So it’s really 
important to make sure the term is properly defined. Some con-
tracts will define this quite precisely, but others have a broad 
scope – such as the traditional idea of an “Act of God”. What 
is interesting is the argument that if the contract contemplates 
the supervening event or type of event, it can’t be said that 
the event makes performance of the contract radically different 
from what was originally contemplated at the outset. This is 
relevant to the common law argument of frustration, which often 
rears its head when there is an FM claim.

Where a party tries to rely on an FM clause, it is that party’s 
responsibility to show that the alleged event falls within the 
clause. This will usually be met with an argument from the other 
party that it is a breach of contract.

Chris Niekamp at the IR 'On the Road' Conference in Miami, 2020

Stephen Wilson, QC and Shilpen Savani at the IR Annual Conference in 
Amsterdam, 2019
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SESSION TWO

Does the law in your jurisdiction provide a mechanism 
for dealing with the impact of an unforeseen event 
where this is not expressly provided for in a contract?
SL – Singapore: We do have the common law rights regard-
ing a frustrating event. So, even if it's not provided for in the 
contract, we can resort to the common law position. The other 
thing that we have, following the UK’s example, is the Frustrated 
Contracts Act. In the Act itself, there are also provisions as to 
the compensation for the rights or the benefits that the party 
had received, notwithstanding the frustrating event. It's actually 
possible for the party who performs the services to ask the 
court to direct the party who benefited to compensate.

Ordinarily, if the recipient had not received the full consideration 
under the contract, then it's possible for the recipient to say 
“well, I have not received full consideration for it”, but the Act 
actually says that they must pay something for the benefit that 
they received in that order.

So in that sense, both the common law position and the Act 
give the party (for whom the service was performed or who has 
provided the goods) an avenue of recourse, which may not be 
the case under the common law position.

 
SW – Turks and Caicos Islands: This is what I touched on ear-
lier: the law here provides a mechanism when there hasn't been 
a specific clause included in the contract to cover these kinds 
of events and that's the doctrine of frustration. We explored that 
in the context of employment contracts, and having looked at 
the law in England, Wales, Singapore, Hong Kong and other 
common law jurisdictions, it's clear that the general view of the 
courts is that they will bend over backwards to find that frus-
tration hasn't occurred, particularly in the employment context.

It's a very difficult burden to overcome – to show that the obliga-
tions of the parties under the contract are so radically changed, 
that the contract that they've entered into can no longer be 
performed. I know that other lawyers here took slightly different 
views when considering the position concerning guests, villa 
owners and hoteliers because, quite clearly, if the borders of the 
country are closed, or your home jurisdiction says, "You are not 
allowed to travel abroad”, then there is potentially a supervening 
illegality or at least a subsequent legal change that prevents 
you from going on holiday, and/or the villa owner from fulfilling 
the contract.

As Soo Ling touched on, many of the parties realised, particu-
larly in my jurisdiction where tourism is our lifeblood, that they’re 
not going to take a hard-nosed approach to this. We still need 
the tourists. We have to live with what's happened, so either 
here's your money back, or here’s credit for a future trip.

 
CN – Ohio, US: Ohio is much more stringent and, similar to 
what Stephen was saying, it has to be an impossibility of per-
formance rather than just a lower standard of impracticability. 
Courts in Ohio and a lot of courts in the States don't like to 
interfere with the right to contract. The parties had the right 
and opportunity to contract for FM events. So, courts are very 
hesitant to jump in and add terms that the parties could have 
negotiated between themselves and find that a party was not 
able to perform when they could have negotiated that risk.

We place value on the principle of parties being able to contract 
as they see fit, and the courts are very hesitant to interfere with 
that. Some jurisdictions – Wisconsin, for example – might look 

at frustration of purpose as a way to relieve performance, but 
Ohio typically does not. Instead, we look at whether what the 
parties had originally contracted for just cannot be performed.

Even if some adverse event was unforeseeable, Ohio generally 
still won't excuse non-performance under a contract simply 
because performance has been made more expensive, more 
cumbersome, or more difficult. That's really not enough of an 
excuse for under-performance. So yes – Ohio is very stringent 
in that regard.

 
EW – France: In principle, FM merely suspends the obligation 
to perform. But FM does not give rise to a right to compensation, 
unless the contract provides otherwise. In fact, this principle of 
exemption can be restricted or even completely eliminated. It 
can be restricted indirectly for certain events when the clause 
excludes in advance and imperatively certain events from the 
qualification of FM. 

It may be directly by a clause excluding the exonerating effect 
of FM, provided that the clause is express. Such clauses can be 
described as guarantee clauses. This guarantee clause is pro-
vided by law in certain cases. For example, the law prohibits the 
driver of a motor vehicle from exonerating himself from liability in 
the event of a traffic accident by invoking FM. This ensures that 
the victim is compensated.

Therefore, in order to have recourse to this restriction or 
suppression of the effects of FM, a contract must necessarily 
stipulate in a clear and precise manner either a list of the events 
concerned, a list of events that cannot be qualified as FM or 
criteria for identifying cases of FM.

The theory of "fait du prince" allows the co-contractor, when his 
situation is aggravated by a lawful measure taken by the con-
tracting administration, whatever the content and the basis of this 
measure, but in a capacity other than that of a party to the con-
tract, to obtain full compensation for losses suffered. In order to 
give rise to a right to compensation, the fait du prince must have 
been unforeseeable at the time the contract was concluded.

It is important to remember that common law does not know 
FM in the sense known to French law. Under civil law, with con-
tractual freedom the parties can state what they want in their 
contract in accordance with public order. Meanwhile, common 
law is sensitive to the legal security of the economic relation-
ship. FM must thus be stipulated in any common law contract in 
order to be invoked before a judge.

 
KO – Austria: FM can be invoked even if there is no explicit 
mention of it in the contract, provided the relevant circum-
stances apply (this is to be decided by the courts), ie a) 
whether the occurrence of the event has actually prevented or 
delayed the performance of the service in the specific case to 
be assessed or b) whether the debtor could not have prevented 
the occurrence of the event. In a contract, the right to terminate 
or suspend an agreement is often embedded in an FM clause.

Parties must prove that the event is the only effective cause of 
non-performance. If performance becomes frustrated due to an 
FM event, the parties’ obligations are no longer valid and the 
economic disadvantage is borne by the party whose perfor-
mance is prevented by the FM event. Since the debtor is not 
responsible for impossibility, he is not liable for damages but 
equally not entitled to compensation either.

If the fulfilment of the agreement has become useless for a 
party due to a misconception about such circumstances, that 
party may be entitled to contest or adjust the contract (eg, fulfil-
ment after the FM event), provided that these circumstances are 
not attributable to a party and the FM event was not foreseeable 
at the time when the contract was concluded.

Compensation for business shutdowns and interruptions may 
be obtained. Basic insurance packages offered usually only 
cover interruptions resulting from illness or accidents. Extended 
packages may cover business interruption due to quarantine in 
the event of a disease or an epidemic but is often subject to the 
condition that an officially ordered shutdown of operations or 
destruction of goods occurs.

Losses may be covered by specific event cancellation insur-
ances if an event has to be cancelled, broken off, postponed 
or relocated for certain reasons, eg, due to FM or other agreed 
causes. Insurance usually covers costs incurred on the basis of 
contracts but also additional costs arising from postponement 
of the event. Loss of profit may also be obtained.

In Austria, it is usually specified against which events the organ-
iser is insured. Pandemics are often not covered, however, if 
they are, insurance coverage usually requires an official order to 
cancel the event and may also cover train or plane tickets that 
have become superfluous.

RC – Spain: Remedies provided by Spanish Statutes when an 
FM event occurs, are (a) discharge of debtor liabilities in case 
he/she/it is prevented from fulfilling its contractual obligations 
due to an FM cause and (b) application of the rebus sic stanti-
bus clause, to adapt the contract to new circumstances arising 
out of an FM event, or even to terminate the contract.

The exemption of debtor’s liability (shield) has been frequently 
used by Spanish courts throughout the Covid-19 crisis. For 
instance, cautionary measures have been granted to debtors 
prevented from complying with their obligations due to the 
Covid-19 crisis to avoid enforcement of bank guarantees 
requested by creditors.

Moreover, the rebus sic stantinbus clause has been used in 
Spain, mostly from 2013, onwards, as a remedy to deal with 
unbalanced contractual situations caused by FM events. 
Although the rebus sic stantibus clause was introduced by 
Supreme Court case law in 1940, the Court has been tradi-
tionally very restrictive in applying such a clause (the certainty 
and enforceability of the contracts have historically prevailed). 
In broad terms, by invoking the rebus sic stantibus clause, any 
given debtor seeks discharge of its obligations if there is an 
impediment to fulfil a contract due to an unforeseeable, unavoid-
able and unpredictable event.

However, by 2013 the Supreme Court broadened its very restric-
tive criteria to apply the rebus sic stantibus clause to amend/
modify the initial conditions/covenants of any given contract, by 
accepting that economic financial crisis arisen in 2009/2008, 
had to be considered as an unforeseeable event which allowed 
the application of the rebus sic stantibus clause to grant relief 
for debtors in hardship situations. 

The same criteria have been applied by Spanish Courts during 
the Covid-19 crisis; rebus sic stantibus clause has been the main 
ground used by the courts to grant relief protection to debtors 
dramatically affected by the impact of Covid-19, suspending its 
contractual obligations while the lockdown and/or administrative 
measures restricting economic activities were still in place.James Conomos at the IR 'On the Road' Conference in Tokyo, 2019
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JC – Australia: An FM event may provide a remedy for an 
affected party if the relevant agreement makes provision for such 
an event. In the Queensland Court of Appeal decision of Yara 
Nipro Pty Ltd v Interfert Australia Pty Ltd [2010] QCA 128, even 
though the parties had expressly included such a clause that 
non-supply was an FM event, the affected party could not claim 
FM just because of the failure of its supplier. The court found that 
the affected party had to go further and demonstrate it could not 
obtain replacement products from an alternate source.

If it does not, then the remedies are more limited and at that 
point consideration of the applicability of the doctrine of frustra-
tion may apply. That said, the terms of the relevant agreement 
will be crucial in ascertaining whether the agreement has been 
frustrated. Also, the scope of the doctrine of frustration is often 
narrower than the events in an FM clause.

The doctrine of frustration may also provide a remedy in certain 
specific and limited situations where there is no FM clause in the 
agreement. ‘Frustration’ is essentially a court order that means 
the contract is brought to an end because of some disaster that 
occurs due to no fault of any party and which could not have 
reasonably been foreseen when the agreement was created.

Critically, the remedy where the doctrine of frustration applies is 
automatic termination of the agreement, which may not be an 
ideal outcome.  

 
SS – England: The Covid-19 pandemic has reminded lawyers 
of the importance of FM clauses and I think we will all be 
including these in contracts for many years to come. But where 
the contract is silent on FM, then the common law remedies of 
frustration and illegality should be considered. 

Unlike FM, frustration applies where the performance of a 
contract becomes impossible. An important difference is that 
FM clauses usually temporarily suspend a contract or provide 
specific consequences, but where a contract is frustrated this 
spells the end of the agreement and cancels all current and 
prospective rights and obligations.

The question of what the parties contemplated – and how they 
allocated risk – when entering into a contract is essential when it 
comes to frustration. This is because frustration basically means 
a party is saying that it is expected to do something that was not 
promised in the agreement.

As for supervening illegality, this discharges the contract if its 
performance becomes illegal by English law. The illegality must 
clearly prohibit performance, so hindering performance, or mak-
ing it more inconvenient, is not enough.

It’s hard to see how the impact of Covid-19 on a business might 
be helped by illegality arguments, but it’s still worth a thought. 
It is also important to consider questions of illegality in foreign 
jurisdictions and, for example, whether performance of a con-
tract could be illegal in the intended place of performance. 

FM, frustration, and supervening illegality all fall away as a rem-
edy if the impossibility in question is self-induced and could have 
been avoided. In other words, these are solutions that are really 
only relevant to you where circumstances are outside your control.

SESSION THREE

What is required for a contract to be “frustrated”?
SL – Singapore: Essentially, it's whether the court agrees that 
the event has occurred. If it's an event that the parties could 
not have foreseen, it would fit into the FM provisions, because 
if it is something that the parties had foreseen, it would not 
even qualify. So, it's really an interpretation of whether the event 
has occurred, whether the court agrees that it makes it almost 
impossible to perform or radically different from what the parties 
anticipated, with the performance that will be required.

 
SW – Turks and Caicos Islands: Certainly, under our system, 
frustration, if you can prove it, leads to the discharge of the 
contract. In other words, the parties are no longer required to 
fulfil their obligations and that's the end of the matter, whereas 
generally FM provisions in the contract don't automatically lead 
to the end of the contract. It can lead to excusable delay or 
other remedies. So frustration isn't necessarily a one-size-fits-all 
replacement for a FM clause: it's limited in its effect.

The test for frustration in the TCI is exactly the same as it is 
in England and Wales, and was summarised by the House of 
Lords (as it then was), as taking place where they're super-
venes an event without default of either party for which the 
contract makes no sufficient provision which so significantly 
changes the nature, not merely the expense or onerousness 
of the outstanding contractual rights and or obligations from 
which the parties could reasonably have contemplated at the 
time of its execution, that it would be unjust to hold them to the 
literal sense of its stipulations in the new circumstances. In such 
a case, the law declares both parties to be discharged from 
further performance. 

As Chris was saying before, it's got to be a lot more than it 
becoming more expensive or onerous on the parties to perform 
the contract. There has to be an unforeseen supervening event 
which so significantly changes the nature of the obligation, you 
can no longer say that the existing contract applies.

 
CN – Ohio, US: Just to touch on the definition of frustration that 
Stephen just gave: I can't speak for Ohio because we don't really 
adopt that doctrine as much, but having done some research in 
Wisconsin law, the definition of frustration is virtually the same. 
Paraphrasing from a court case there: the contract defence of 
frustration requires that the parties’ principal purposes in mak-
ing the contract is frustrated (outside of that party’s control) by 
the occurrence of an event, the non-occurrence of which was a 
basic assumption on which the contract was made. 

Today, we’re talking about the pandemic and we’re also talking 
about ransomware that hit one of the US’s biggest pipelines that 
carries fossil fuels, so I think when we write our contracts, one 
of our thoughts is to try to cover as many things as possible 
that you could think of if you’re representing a party that may 
be impacted severely by these conditions and try to put as 
many things as possible in these contracts to cover your clients. 
And also, maybe even having to think about the damages and 
non-performance. What happens if the FM is triggered and what 
are your parties’ responsibilities?

 

Coming off what Stephen said, I think it will be interesting to 
look at this from a historical perspective and how approaches 
to contracts have changed, and especially interesting to see 
how the progeny of case law will affect this topic. I think it will 
probably deserve another discussion in the future to sort this all 
out once we’re able to look back with a little more perspective.

 
EW – France: There remains the concept of 'frustration', which 
has certain similarities with our FM. It is possible to rely on it 
when an unforeseen event occurs, independent of the parties, 
which makes performance impossible or which changes the 
nature of the contract. It is not a question of annulment but of 
a kind of nullity by the occurrence of an unforeseeable event. 
Frustration is therefore neither FM nor unforeseeability, as the 
British judges are so strict in admitting it, refusing to allow this 
notion to be used to get out of a bad deal.

Frustration does not make the contract impossible but renders 
the performance of one party’s obligation totally worthless 
for the other party or when a succeeding event renders its 
performance so different from what was contemplated in the 
agreement.

The difference between FM and hardship is that the doctrine of 
frustration does not apply when hardship or FM clauses have 
been included in the contract. An FM clause allows the parties 
to terminate the contract without penalty on the occurrence 
of an event which is beyond their control and which prevents, 
delays, or otherwise impedes the performance of the contract.

 
KO – Austria: A declaration of FM may enable a contracting 
party to avoid liability for non-performance; in order to invoke 
FM, the performance/delivery must be impossible. This requires 
a fundamental change that insisting on the fulfilment would have 
to be seen as a violation of the principles of good faith. It a) 
must not be temporary b) could not have been foreseen in any 
way and c) is not attributable to the sphere of the party invoking 
the change.

Several contract types are subject to special statutory provisions 
such as leases, whereby in epidemic scenarios no rent has to 
be paid if the premises are unusable. Termination can only be 
invoked if there is a) no contractual clause to the contrary b) 
no applicable dispositive law (warranty, error, transferral of risk 
provisions, etc) or c) no possibility of supplementary interpreta-
tion of the contract, which could be applied first. Even if these 
conditions apply, the adjustment of the contract always takes 
priority over an actual termination.

‘Impossibility’ depends on the individual case; a government-is-
sued certificate is not available in Austria and the question of 
whether FM applies within a contractual relationship is to be 
decided by the courts. When it comes to investments and 
investors, they should consider the applicability of international 
investment treaties. Prior rulings on investor-state disputes pro-
vide useful guidance regarding content/scope of international 
investment law and defences available to host states.
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Investors should also consider a number of additional condi-
tions, including but not limited to whether an investment treaty 
is in force between their home country and the country hosting 
the investment; whether the ‘investor’ requirement has been 
satisfied (depending on the definition of corporate nationality), 
and whether the treaty contains substantive protections such as 
fair and equitable treatment.

The parties are both released from their contractual obligations 
and generally may not claim compensation, and rescinding the 
contract is not necessary. If a partial performance is still possi-
ble and requested, partial payment is due but parties can also 
agree to different legal consequences.

 
RC – Spain: As Spanish Law is not very clear in regulating FM 
events and its legal consequences, it is highly recommendable 
for those doing business in Spain to introduce specific clauses 
in their contracts dealing with FM events. Those clauses should 
provide specific definitions of what is and is not considered an 
FM event, as well as the contractual consequences if such a 
cause arises. Not including such clauses, specifically foresee-
ing the events triggering its application (for example, general 
strikes or lockdowns) would probably end up in uncertain and 
long court proceedings.

On the grounds of FM, any given contract can be declared as 
definitively terminated by a court insofar as there is a definitive 
impediment frustrating the economic purpose of the contract 
(for instance, landslides impeding the construction of any given 
building). It must be highlighted that the event must be irreversi-
ble: for instance, a strike is not eligible for such a purpose, as it 
is by definition, a temporary event.

Nevertheless, Spanish courts are very reluctant in declaring 
contracts as terminated due to FM events, as the principle of 
conservation of contracts (pacta sunt servanda) prevails in 
almost all cases.

 
JC – Australia: Where there is no FM clause, the parties 
may turn to either the doctrine of frustration or insurance. The 
difficulty with the doctrine of frustration is that its application 
is limited and its only available remedy is termination of the 
agreement, which may not be attractive.

Equally, insurers will look to their policies to seek to avoid claims, 
which may be significant and of course narrow the scope of 
coverage. In this regard, the Australian insurance industry has 
taken the view that pandemics were not contemplated for cov-
erage under most business interruption policies and premiums 
were not collected by insurers to reflect the cost of cover for 
pandemics. In this regard, many business interruption policies 
sought to exclude cover for pandemics through a reference to 

“a quarantinable disease under the Quarantine Act 1908 and 
subsequent amendments”. However, the Quarantine Act was 
repealed in 2016 and replaced with the Biosecurity Act.

In July 2020, insurers and the Australian Financial Complaints 
Authority (AFCA) agreed on a test case to determine whether 
references to the Quarantine Act in some business interruption 
policies excluded claims made as a result of the Covid-19 
pandemic. The test case was heard in October 2020 in the 
New South Wales Court of Appeal and in November 2020, the 
court ruled that Quarantine Act references in policies did not 
exclude the two claims in the test case. The case is the subject 
of an application for special leave lodged with the High Court of 
Australia in December 2020.

The key takeaway is that parties should obtain independent 
advice on this complex area, including consideration of any 
relevant insurance policies.

 
SS – England: An FM clause usually pauses performance of 
the contract and protects the non-performing party from any 
consequential liabilities. But it’s also quite normal for a suspen-
sion to allow either or both parties to terminate the agreement 
after a period so that they can make alternative arrangements.

The English Courts have traditionally taken quite a restrictive 
approach to FM clauses and tended to imply limitations, but 
hopefully this is changing to allow a more normal commercial 
view to be taken. We also have the Unfair Contract Terms 
Acts 1977, which prevents a party relying on standard terms 
to exclude or restrict liability for its own breach of contract, or 
suspend performance, unless this satisfies the reasonableness 
test under that Act.

Frustration happens in English law where it is not possible for a 
party to perform the contract. The judgment in the defining case 
of Davis Contractors Ltd v Fareham UDC [1956] described it 
very well with the words “It was not this that I promised to do.” 
This in turn needs a careful consideration of what was promised 
and what the parties had in mind when the promise was made.

Allocation of risk is a key factor, together with the period of 
impossibility. The presence of an FM clause is also important 
because where a particular risk is covered in a clause this could 
have the effect of excluding frustration as a solution because the 
parties have already provided for the risk.

If a contract is frustrated it will come to an end. But where does 
this leave the innocent party who suffers loss? This is addressed 
by the Law Reform (Frustrated Contracts) Act 1943, which 
covers claims for money paid before discharge and recovery 
of non-money benefits. There are also common law remedies 
available, such as a claim for unjust enrichment.
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