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Prof. Elżbieta Traple, PhD, habil. passed away on 20 August 2021.
Elżbieta Traple was a senior partner and founder of the law firm
Traple Konarski Podrecki i Wspólnicy. For many years, she was
a research fellow at the Chair of Civil Law at the Jagiellonian
University, making an enormous contribution to the learning and
development of young generations of legal practitioners.
She was a distinguished expert on civil law and intellectual
property law, and her academic interests also included laws on
combatting unfair competition and industrial property, and
pharmaceutical law. She advised Polish and foreign companies,
as well as entities in the public sector.
We had to say goodbye to an amazing person. To all of us she
was, above all, an unsurpassed role model with her attitude
towards life, an extraordinary Mentor and Friend.

Poland

In June 2021, the Government Legislation Centre published a proposal to
amend the Energy Law and RES Act. One of the most controversial parts of
the proposal envisages a departure from the system of billing for
prosumer installations (connected to the grid since 1 January 2021) using
the net metering method.
At the moment, micro-installation billing is based on a system of 1 to 0.7
for installations with an installed capacity exceeding 10 kW, and 1 to 0.8
for installations of up to 10 kW. This means that the seller has an
obligation to return to the prosumer, when necessary, during the billing
reference period, 0.7 or 0.8 kWh, as the case may be.
If the currently proposed wording of the amendment becomes law, microinstallation investment projects will not be as beneficial as today. This
will mean the gradual development of energy storage facilities, and this in
turn will make off-grid energy storage more cost-effective.
Under the proposal, dynamic prices for electricity will also be introduced,
to encourage users to adjust their consumption to peak times of
generation of renewable energy.
The proposal is an opportunity for growth of businesses dealing with
energy aggregation, and also of energy smart management and storage
start-ups.

The Council of Ministers has approved a proposal to amend the
Commercial Companies Code and certain other acts. The intended
amendment would implement a holding company law into the Polish
legal system, to regulate private law relationships within capital groups
(the relationship between the dominant company and subsidiaries).
Under the bill, the managing bodies of the dominant company will be able
to manage the capital group more effectively (right of oversight over
subsidiaries, or squeeze-out rights, and a right to review information
about subsidiaries).

Poland
On 9 September, the Senate approved an amendment to the RES Act under
which the maximum capacity of energy sources classed as small
installations will be increased from 0.5 MW to 1 MW. This is intended to
help to increase the number of investors who intend to generate and sell
energy from higher-capacity installations without a concession being
required. In addition, there would be no requirement to include RES
installations of a capacity of up to 0.5 MW in spatial development studies
(in the case of photovoltaic power stations on land of class 5 and 6, and on
barren land, this threshold is to be raised to a nominal capacity of 1 MW).

An amendment to the Administrative Procedure Code has come into force,
revising art. 156 and other articles to align the legal system with a
Constitutional Tribunal judgment of 12 May 2015 (case P 46/13). Under
the amendment, it will be possible to annul administrative decisions that
are more than ten years old, and review whether decisions that date back
thirty years are lawful. To date, the Administrative Procedure Code did
not specify a time limit after which a decision issued without legal
grounds or in gross violation of the law could not be annulled.

Poland

In September, a judgment issued by the Warsaw Regional Court
dismissing a final appeal in a case brought against the State Treasury for
breach of personality rights due to inadequate action to ensure clean air
became legally binding and final. This is the latest in a series of rulings
that reinforce the line supported by a Supreme Court resolution of 28 May
2021 (case III CZP 27/20). In the resolution, the Supreme Court states that
health, freedom, and privacy are protected due to being personality rights (art.
23 of the Civil Code in conjunction with art. 24 of the Civil Code and art.
448 of the Civil Code) and failure to comply with air quality standards
stipulated in the law may breach (endanger) these rights.

The Supreme Court has dismissed a demand made by BP (case IV CSKP
67/21) in a case that has lasted twelve years. In the case, the plaintiff
demanded cessation of parasitic exploitation of reputation and marks in
the form of use of the color olive green at petrol stations owned by a Polish
company. The plaintiff based the demand on the Industrial Property Law
and the Act on Combatting Unfair Competition. In the statement of
reasons for the judgment, the Supreme Court considered the difference
between the shades used, and the different logos used, and stated that the
applicable criterion was that of a reasonable customer – in this case
a driver, who is not moving at high speed when approaching a petrol
station, and therefore differentiates between colors.

The Appeal Court has rejected an appeal filed by T-Mobile Polska against
a judgment made by the Court of Competition and Consumer Protection,
finding the operator to be in breach of the collective interests of
consumers. The operator was fined PLN 15 m for activating additional
paid services without customer consent.

Author: Krzysztof Witek, Attorney-at-law
At the beginning of September, the CJEU issued judgments that
could affect the telecommunications sector, concerning zero
tariffs.

What are zero tariffs?
Zero tariffs are a practice in which use of applications or
services is not included in the data package limit. This
constitutes preferential treatment by a provider of certain
kinds of internet traffic.

Why is this an issue?
Internet access providers are prohibited from discriminating
with regard to data transmission, and are required to comply
with the principle of neutral and open internet. This means for
example that providers are not permitted to reduce the speed
of access to specific applications or websites. Such practices
might be detrimental to consumers and anti-competitive.
In 2015, the Open Internet Access Regulation was adopted in
the EU, establishing equal and non-discriminatory treatment
of internet traffic.

The CJEU’s view
In 2020, the CJEU issued a judgment in the Telenor case ,
finding that zero tariffs breach article 3(3) of the Open Internet
Access Regulation, and one year later it had issued three
judgments.
Case C-854/19 concerned the provision by Vodafone of zerotariff options. When the data package was used up, the speed
of access to all applications, whether or not covered by the zero
tariff, was reduced. The zero tariff applied only in the national
territory. Outside of the national territory, use of the services
covered by the zero tariff was counted towards the data
package limit.
The court found this practice to be a limitation of use of
roaming services, which is a breach of non-discriminatory
internet traffic rules.

Case C-5/20 also concerned Vodafone. In this case, if tethering
was activated and an application subject to the zero tariff was
used, this was counted towards the data volume despite the
zero tariff. The CJEU found this to be a breach of the Open
Internet Access Regulation.
In both cases, the court found that the zero tariff was a breach
of the principle of equal treatment of data transmission, and
that the breach occurred regardless of how the applications to
which the zero tariff applied operated once the package had
been used up.
In case C-34/20, the CJEU looked at Telekom Deutschland,
which provided a zero tariff for streaming. When the zero
tariff was activated, the speed slowed to 1.7 Mb/s for video
streaming regardless of whether content was covered by the
zero tariff. The CJEU found this to be a breach of the Open
Internet Access Regulation.

What will happen next?
National authorities apply the Open Internet Access Regulation
increasingly frequently, and the CJEU judgments will not be
disregarded. They could force a revolution to take place on the
telecommunications market, or trigger severe fines.

[1] Regulation (EU) 2015/2120 of 25 November 2015 on measures
concerning open internet access (OJ L 310, p. 1).
[2] Joined cases C-807 and C-39.

Author: Maciej Toroń, Attorney-at-law
As of 1 July 2021, an amendment to the National Court Register Act took
effect, aimed at reducing the level of bureaucracy involved in running
a business in Poland.
The amendment is the next step in the digitization of court registration
procedures. It concerns registration procedures in the register of
entrepreneurs of the National Court Register. As of 1 July 2021, filings made
with the National Court Register for registration or for a change to
registered details may only be made by the entrepreneurs by using the ICT
system on the Court Register Website. It is now no longer possible to file
applications intended for instance to register an amendment to
a company’s articles of association, changes to managing bodies, or
an increase in the share capital on printed forms.
When an application for registration in the register of entrepreneurs of the
National Court Register is submitted electronically, it has to be signed by
the person making the filing using a qualified electronic signature or
a trusted profile on the Electronic Platform of Services of the Public
Administration (ePUAP), or bear a personal signature, which is a form of
electronic signature assigned to an e-identity card. The application may be
signed by persons authorized to represent the business undertaking, or
a professional representative who is an attorney-at-law.
Attachments also have to be in electronic form. If the original of
a document is a hard copy, a digital copy has to be provided with the
application. The digital copy may be certified as a genuine representation
of the original by a professional representative, otherwise the original or
an officially certified copy of the document has to be submitted to the
court as a hard copy within three days of the application being filed.
Meanwhile, there is no requirement to submit attachments executed in
the form of the notary deed. Instead, the number under which the notarial
deed in question is registered in the Central Repository of Electronic
Copies of Notarial Authentic Documents has to be given. This change to
the law means that businesses bear lower costs for additional copies of
notarial deeds that have to be submitted with an application for
registration in the National Court Register.
The compulsory digital registration procedure is applicable to all legal
persons conducting business activity that have to be registered in the
register of entrepreneurs of the National Court Register, in particular
limited liability companies, joint-stock companies, and limited
partnerships (spółki z ograniczoną odpowiedzialnością, spółki akcyjna,
spółki komandytowa). This should help to streamline the registry court
filing procedure and reduce the related costs, especially costs of copies of
notarial deeds.

[1] Act of 26 January 2018 amending the National Court Register Act and certain other acts
(Journal of Laws item 398 as amended).
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On 11 October 2017, Poland filed an action with the CJEU
against an EC decision adopting the BAT Conclusions. In a
judgment of 27 January 2021, case T-699/17, the General
Court annulled the EC’s decision. Did this in fact affect the
situation of large combustion plants (LCPs), which were
required to comply with the conclusions by 17 August 2021?
On 31 July 2017, the EC issued Commission Implementing
Decision (EU) 2017/1442 establishing best available techniques
(BAT) conclusions. The conclusions were applicable to a large
number of sectors, from animal breeding, waste incineration
and the steel industry to large combustion plants. The
conclusions were adopted following the work of a forum
created by the EC in 2016, comprising representatives of
member states of the sectors concerned and environmental
protection NGOs.
The term large combustion plants refers primarily to technical
devices in which fuel is oxidized to use the heat generated in
this process, which have a nominal heating capacity of 50 MW
or more regardless of the kind of fuel used – power stations,
thermal energy plants, and combined heat and power plants.
According to Directive 2010/75/EU of the European Parliament
and of the Council on industrial emissions (IED), the
conclusions should be the reference for setting permit
conditions for LCPs. Under Polish environmental law,
installations for which integrated permits are required must
fulfil the BAT environmental protection requirements. In
particular, they cannot cause emission limits to be exceeded.
On 11 October 2017, Poland filed an action seeking the
annulment of the decision establishing the BAT conclusions,
which was supported by Hungary and Bulgaria. Poland made
five pleas in its arguments, the first of which, a formal
argument, concerned voting rules, stating that the decision
should have been adopted according to the qualified majority
rules under the Nice Treaty, and not under the Lisbon Treaty.
In the other pleas, Poland questioned the emission levels set
out in the conclusions, stating that they were imposed based
on incorrect and unrepresentative information, and also
questioned the exemptions granted to certain Island regions
with regard to application of the conclusions to heavy fuel
and/or diesel engines.

In a judgment of 27 January 2021, the General Court upheld the
formal plea and annulled the contested decision, stating that
the remaining pleas entered did not need to be examined.
The court found at the same time that the contested decision
was a basis for setting permit conditions for the operation of
LCPs by national authorities and that annulment with
immediate effect could jeopardize the uniform conditions for
permits of installations of that kind in the EU, and could cause
legal uncertainty for the entities concerned, until a new BAT
conclusion decision took effect. The court also stated that
annulling the contested decision with immediate effect would
undermine the objectives of a high level of environmental
protection and improvement of the quality of the environment
as provided for in art. 191(2) TFEU, art. 37 of the Charter of
Fundamental Rights of the European Union, and in recitals 2
and 44, and art. 1 of the IED, to which the decision was
intended to contribute.
Based on the above, a judgment was delivered keeping the
decision in effect until the entry into force of a new decision to
replace it within a reasonable period not to exceed twelve
months from the date of notification of the judgment, adopted
in accordance with the qualified-majority rules laid down in
art. 3(3) of protocol 36. This means that although the decision
has been annulled, LCPs continue to have an obligation to
ensure that installations comply with the requirements under
the BAT Conclusions by 17 August 2021 as required under art. 21
of the IED. Theoretically, twelve months from the day of
publication of the judgment, the conditions laid down in the
conclusions will cease to apply. However, another decision, of
the same or even broader content, can be expected. If a new
decision is issued, the time limit of four years for ensuring that
installations comply with the guidelines in the conclusions will
begin anew.

Author: Agnieszka Wachowska, Attorney-at-law, Partner
A hub of the European cloud computing technology development project
Gaia-X was launched in Poland on 2 September on the second day of the
CYBERSEC 2021 conference held in Krynica Zdrój. The Polish arm is to work
on developing efficient, competitive and secure data infrastructure in
hybrid cloud computing. In Poland, the project is overseen by the Polish
Chamber of Information Technology and Telecommunications and the
Digital Poland Association.
The basic premise is that Gaia-X represents the next generation of data
cloud infrastructure: an open, transparent and secure digital ecosystem,
where data and services can be made available, collated and shared in an
environment of trust. The Gaia-X mission centers on design and
implementation of data provision architecture, made up of the common
standards for sharing the data, best practices, and data management tools
and mechanisms.
The Gaia-X project was created by 22 organizations based in Germany and
France. The initiative, which set itself the main objective of building a
European cloud computing ecosystem, gained the official support of the
German and French governments and support in Brussels. Government
institutions and firms in other European countries were also invited to join
in. The architecture of Gaia-X is based on the principle of decentralization.
For more information go to: https://www.gaia-x.eu/
The Gaia-X ecosystem is intended to support growth of European IT firms
and the European economy, and act as a counterbalance for cloud
computing platforms such as Amazon Web Services, Google Cloud, and
Microsoft Azure, as well as Chinese providers.
The national hubs have the task of building the appropriate ecosystem of
cloud computing providers and users, with an element of support from the
authorities in the country in question, and of drawing up new cloud
computing standards and best practices.
Members of the Polish Chamber of Information Technology and
Telecommunications (PIIT), an organization that was accepted into Gaia-X
in May 2021, stress that the project attempts to draw on the existing
initiatives that drive development of new business models and data space
in the EU and EU member states, and that is why joining the project and the
sharing of know-how between various organizations is exceptionally
important in the process of development of national services.
“Anyone who wishes to perform services and become a party to the standards
defined by Gaia-X, in accordance with EU laws, is welcome to work with us. We
encourage active participation in the ongoing work of the Gaia-X hub in Poland,
especially as this is an opportunity for Polish providers to enter EU projects” PIIT
vice-president Xawery Konarski said.

Author: Agnieszka Wachowska, Attorney-at-law and Aleksander Elmerych, Trainee attorney-at-law

Even last year, plans were announced to amend the Act of 5 July
2018 on the National Cybersecurity System (CSA), and the first
draft of the bill was submitted for public consultations on 7
September 2020. Since then, the envisaged amendment has
been revised repeatedly in the course of legislative work, and the
final version of the bill – of 4 March 2021 – is now being
reviewed by the Council of Ministers. Although it does not affect
the crucial issues regulated in the act, there is a lot of interest in
the amendment to the CSA on the part of business, and not only
firms on the IT market. The proposed changes are briefly
summarized below, while it is still not certain that the proposed
changes will be enacted due to the lengthy period of work on the
bill.
The amendment is a matter of interest to many firms, as the CSA
places special obligations on a broad range of firms. In addition,
under proposals made by EU lawmakers, the range of firms
affected will most likely be extended in the near future (see
article on proposal for NIS 2).
Telecommunications operators will still not be subject to the
CSA, although this was envisaged in the initial proposals. This
means that requirements with regard to ensuring adequate
security of the provided services and reporting detected
incidents will not apply to telecommunications operators or
network operators. On the other hand, these operators may have
to comply with other requirements laid down in new provisions
in the Electronic Communications Law, which is undergoing
legislative work at the same time, and is intended to harmonize
Polish law with Directive 2018/1972 of the European Parliament
and of the Council of 11 December 2018 establishing the
European Electronics Communications Code.

Under the current proposal for the CSA, this exemption will not
apply to strategic communication network operators, i.e. namely
operators of a special telecommunications network created for
national security and defense purposes. A strategic
communications network is to be used for operation of the
country’s most important bodies, such as the Chancellery of the
President, Chancellery of the Sejm and Senate, or for instance
the National Security Bureau. The amendment to the CSA will
therefore apply to operators of strategic communication
networks.
The proposal also envisages more precise provisions on
obligations of operators of key services – at the moment,
operators of key services may discharge these obligations
themselves, or outsource them to cybersecurity firms. Under the
proposed new rules, however, these obligations will be
performed by the Security Operations Center, which comprises
teams that act as an operational security center – created within
the organization in question or operating as independent
security service providers. There will be an obligation for all
organizations that act as SOCs to be listed in a special register,
which will be classified. Thus the range of organizations
providing cybersecurity services for operators of key services,
and discharging those operators’ obligations, would be limited.
Under the amendment, other changes would also be made to the
Polish cybersecurity system, giving the College of Cybersecurity
and other bodies powers of risk assessment concerning
suppliers of hardware or software vital to cybersecurity of
bodies in the national cybersecurity system (i.e. operators of key
services and suppliers of digital services, among others) or
regulating operations of the ISAC (Information Sharing and
Analysis Center) regarding vulnerabilities, cyberthreats, and
incidents.
Importantly, the amendment to the CSA is still at the legislative
stage, and no progress has been made since March this year.
Therefore, the future of the proposed amendment is uncertain
and it is not clear whether these changes will become law.
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Although a significant number of SARS-CoV-2 infections occur in the
workplace, there are still no regulations in Poland allowing employers to
collect information on their employees’ vaccine status. This creates legal
uncertainty for employers.
Information on a person’s vaccine status is an element of information on
health, and thus is a special category of data (sensitive data). Sensitive data
is subject to a higher standard of protection. Since the explicit consent of
an employee (art. 9(2)(a) GDPR) may be considered not freely given due to
the imbalance in the relationship between the employer and employee,
processing of such data in an employment context de facto requires a legal
basis in national laws (see Art. 9(2)(i) GDPR).
However, in Poland there are no regulations currently in force that enable
employers to collect information on employees' vaccine status.
At the end of August 2021, a proposal was announced to allow employers to
obtain information on vaccination, SARS-CoV-2 recovery status, or
confirmation of a negative SARS-CoV-2 test result from their employees
and, in certain circumstances, also of their clients.
Under the bill, an employer would be able to order a person who has not
been vaccinated to work outside their regular workplace or perform
a different type of work with a salary corresponding to that type of work.
That person could be sent on unpaid leave even if they did not have the
SARS-COV-2-infection. The same would apply to employees who have
a positive SARS-CoV-2 test result.
However, according to press reports, work on the bill has been suspended
and it is not yet clear whether it will be resumed.
Until laws explicitly allowing employers to process such data come into
force, we do not recommend collecting such data from employees. Given
the strict position of the Polish DPA in this regard, there is a significant risk
that it would find processing of vaccination data by employers to be
unlawful and impose a fine. We recommend that employers monitor
the regulatory changes in this regard.

Comment
The lack of legislation enabling employers to collect information on their
employees’ vaccine status creates legal certainty for private business at
a challenging time of epidemic. It remains to be seen whether the Polish
government will take steps to provide employers with the necessary tools
to protect their employees before the number of COVID-19 cases surges
again in Poland.
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One of the key changes proposed under the Polish Deal is the increase of
the tax-free threshold for income tax to PLN 30 000 for all taxpayers who
calculate their tax according to the tax scale. In addition, under the Polish
Deal, the second tax threshold will be raised to PLN 120 000, beyond which
a 32% tax rate will apply.
The bill would change the amount of the healthcare contribution paid by
businesses. As a rule, the calculation base for this contribution would be
the actual income of a person running a business instead of a fixed
payment. This will mean that the healthcare contribution will be 4.9%
of income. A minimum contribution will also be introduced, of 9% of the
minimum wage - next year PLN 270 (the minimum wage in 2022 has been
set at PLN 3000). The proposed changes to the tax system also envisage
that the health contribution will not be tax-deductible.
Employees will also pay a 9% healthcare contribution calculated on
income. Moreover, it will no longer be possible to deduct 7.75% of the
healthcare contribution calculation base from tax. In the case of some
employees, this effect will be compensated by the increase of the tax scale
threshold (from PLN 85,528 to PLN 120,000) and the introduction of the
middle class relief, available to persons with income from an employment
relationship up to PLN 133,692 per year. Employees whose income level
makes it impossible to take advantage of the middle class relief will be in
a different situation. These are persons earning more than PLN 11,141 gross
per month. In their case, the proposed changes will reduce the level of their
net salaries. This may cause an increase in labor costs, as these employees
may demand pay increases to compensate for the net amount paid to date.
The middle class relief will be calculated by an algorithm to indicate the relief
entitlement. This algorithm will be included in the e-PIT service. It is
addressed to taxpayers employed on the basis of a service relationship,
employment relationship, contracted work, or co-operative employment
relationship.
The changes also involve the introduction of a new deduction from income
in respect of contributions paid to trade unions by their members.
Membership fees paid in a tax year to a trade union, documented with
a payment receipt, will be deductible. The amount of membership fees paid
in the tax year would be deductible, but not more than PLN 300.
The regulations are intended to come into force on January 1, 2022.
However, the tax and contribution changes are to be introduced by
November (announced in the media by the Prime Minister).
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The rapid expansion of cloud computing services presents new problems
concerning compliance with certain legal requirements, especially in the
banking sector.
Generally applicable polish law, which is presumed to be neutral from the
technological point of view, does not directly regulate cloud computing as
such. Despite this, regulatory restrictions on the outsourcing chain could be an
obstacle to use of cloud computing services in the banking sector. This
obstacle could be removed in the near future.
Use of cloud computing technology could pose a major challenge for firms for
which there is a limit under currently applicable law with regard to the
number of subcontractors they can use in the outsourcing chain. Outsourcing
is regulated in various ways across the different legal regimes concerning the
operations of particular categories of regulated entities. Banks in particular
are subject to significant restrictions in this regard. Under current laws,
banks can only outsource to one degree. Credit unions, for example, are also
subject to significant restrictions, as there are no laws allowing them to
subcontract.
A recently published bill proposing amendments to ensure growth of the
financial market and protect investors on that market includes a plan to
amend the Banking Law of 29 August 1997 (Journal of Laws of 2020, item
1896 as amended). The amendments could have major implications for use of
cloud computing by firms in the banking sector.
An analysis of the consequences of the legislation provided with the proposal
revealed that the envisaged changes are intended for instance to put into
order and streamline the functioning of financial market institutions, in
particular with regard to eliminating barriers to the financial market, making
monitoring of the financial market more effective, protecting financial
institutions’ customers, and harmonizing the legal instruments for
protecting and disclosing legally protected secrets, by amending the laws on
the financial market.
From the point of view of cloud computing service providers, who are able to
make use of many types of specialized subcontractors, the envisaged
liberalization of the approach to the outsourcing chain is a major
development. At the same time, this is an opportunity to resolve definitively
issues concerning whether it is permitted to create further outsourcing
levels, for which essentially there are no legal limitations, for activities
outsourced to third-party firms or foreign firms as defined in the law. The
solutions proposed in this respect will be very important as regards broad
use of cloud computing services in the banking sector.

Author: Agnieszka Wachowska, Attorney-at-law, Partner and Marcin
Ręgorowicz, Attorney-at-law
As it is difficult to find the right specialists on the market, body leasing is an
increasingly popular means of finding qualified specialists for specific tasks.
This is particularly true of the Polish IT sector. Meanwhile, due to this type
of business relationship not being regulated specifically in Polish law,
special care is required to protect the parties’ interests when drafting an
agreement.
As a business model, body leasing is the short-term supply, due to the needs
of the firm in question, from an outside vendor, of specialists with
particular skills. The specialists perform ongoing tasks in the client’s
organization.
Body leasing is not an issue that is regulated separately in Polish law, and
for this reason the terms of the business relationship between the parties
are defined primarily in an agreement. In commercial practice, this
arrangement usually takes the form of an agreement for services.
Essentially, this agreement concerns an obligation of the service provider
(in this case the firm that supplies the specialists) to perform services for
the client in a diligent manner by supplying specialists with the appropriate
skills and ensuring that they duly perform the tasks specified by the client.
In the case of an agreement formulated in this way, there is no direct legal
relationship between the specialist concerned and the client, and thus the
supplier is an intermediary in the exercise of any of the client’s rights.
Therefore, this is not only a question of detailed regulation of the terms
regarding the obligation to supply specialists of specific skills, and where
applicable the option of changing those persons, and obtaining intellectual
property rights to the specialists’ work product. It is also a question of
requiring the supplier to ensure that the specialists conform with the
client’s organizational policies, and above all that they act in line with the
supplier’s instructions.
Importantly, with regard to this last requirement, under the relevant rules
in Polish employment law, if the direct supervision of the specialists by the
client goes too far, the agreement will no longer be classed as a body leasing
agreement based on freedom of the parties. The competent authorities, or
even the persons performing the services themselves, could raise a claim
demanding that the agreement is classed as an employment contract. This
will have serious consequences, above all as regards paying public levies.
For the reasons explained above, when entering into a body leasing
arrangement, special care must always be taken to ensure that the
concluded agreement is adequately worded.

Author: Anna Sokołowska-Ławniczak, PhD, Patent and trademark attorney,
Partner
This is the objective aspired to according to the premises of an amendment
currently being drafted to the Industrial Property Law – procedures are to be
handled more quickly and be more applicant-friendly. This is a very
interesting prospect, especially as the bill itself is also intended to be passed
quickly, as soon as QI 2022, but what else is behind the envisaged changes,
and are all of the changes a good thing?
Two issues are especially important regarding patents:
the time period for the Polish Patent Office to produce a compulsory
report on the state of art will be reduced – from 9 months do 6 months.
In practice, this report is the first indication of the likelihood that a
patent will be granted. If the report is produced more quickly, this may
mean that the applicant has more time to take the next steps before the
priority date.
a new provisional registration system will be introduced – the legislation
will mean that the priority date for registration of an invention can be
stipulated once the simple procedure has been completed, with no
danger of it losing its innovative features. Provisional registration will be
possible to reserve priority for a patent. Under the bill, the procedure will
be made as simple as possible through various means, such as no
requirement to file the patent claims.
This quite revolutionary change applies to utility model registrations, for
which a register system would be introduced (in the same way as for
industrial designs) and not an examination system. The examination system
is the system in place today – the Polish Patent Office examines the grounds
for granting protection of the utility model. This would certainly reduce the
time in which protection of the design is granted, while on the other hand
this right could be ‘devalued’ – there would be a shift in stress from the
registration procedure to a subsequent invalidation procedure, which would
undermine certainty in legal transactions.
The major changes intended to streamline the granting of protection for
trademarks include replacement of the objection system with an opposition
system, and a reduction of the time limit for filing opposition from three to
two months from the date of publication of the application. In addition, the
current two-month compulsory cooling-off period will be abolished. It is
interesting why Polish lawmakers wish to reduce these time limits, as they
are effective in the EU procedure, and complaints about tardiness of the EU
procedure are rare. Also, the abolishing of the compulsory two-month
cooling-off period is not a good thing. It is clear from experience that this
‘forced action’ has meant that on several occasions settlement proceedings
have been commenced and a settlement reached.
The coming months will reveal whether all of the ideas described above, and
others as well of course, will be processed in the Sejm and adopted. QI 2022
promises to be interesting in this regard.

Author: Arkadiusz Baran, Attorney-at-law

On 11 August 2021, the Polish parliament passed legislation
amending the Broadcasting Act and Cinematography Act. The
amendment is not related to the legislative proposal much
publicized in recent months commonly known as Lex TVN, but
nonetheless it has major implications for firms across the
television market in Poland in the broad sense, including firms
that have their seat in a different EU Member State.
The amendment harmonizes Polish law with Directive (EU)
2018/1808 of the European Parliament and of the Council of 14
November 2018 amending Directive 2010/13/EU on the
coordination of certain provisions laid down by law, regulation
or administrative action in Member States concerning the
provision of audiovisual media services (Audiovisual Media
Services Directive) in view of changing market realities.
The changes made to the Broadcasting Act of 29 December
1992[1] of prime importance are:
updating of the legal framework to regulate video-sharing
platforms,
a change to the criteria for establishing jurisdiction as
regards media service providers,
introduction of a catalogue of on-demand audiovisual
media services,
more precise rules on the powers and policies according to
which the National Broadcasting Council operates, due to
new legislation regulating video-sharing platforms and to
other factors,
further disclosure obligations for media service providers,
revised rules on advertising in media services,
measures to provide greater protection for minors,
changes to rules on promotion and supporting of
European works by media service providers,
broader obligations to make content in on-demand
audiovisual media services accessible to people with
disabilities.

Importantly, providers of on-demand audiovisual media
services and providers of video-sharing platforms conducting
business on the day on which the amendment takes effect are
required to apply to be registered in the appropriate National
Broadcasting Council register with three months of the
amendment taking effect. Meanwhile, under the amendments
to the Cinematography Act of 30 June 2005, television channel
broadcasters with their seat in a different EU Member State
will now be required to make payments to the Polish Film
Institute[2] according to revenue generated in Poland. The
payment will be 1.5 percent of revenue generated by
commercial broadcasts or, if higher during a particular
reference period, 1.5 percent of revenue from subscription fees
charged to subscribers directly for access to broadcast
channels. It is also worth recalling that under the Anticrisis
Shield 3.0[3], providers of on-demand audiovisual media
services, including those with their seat in a different EU
Member State, are also required to forward that payment to the
Polish Film Institute[4].
The President of Poland signed the amendment into law on 19
August 2021, thereby finalizing the legislative process. Most of
the amendments will come into force on 1 November 2021.

[1] For more on this subject see the TKP newsletter Media
Communication & Entertainment.
[2] Polski Instytut Sztuki Filmowej.
[3] Act of 14.05.2020 amending certain acts on measures to ease the
effects of the SARS-CoV-2 virus (Journal of Laws of 2020, item 875)
[4] For more on this subject see the TKP newsletter Media
Communication & Entertainment.

Author: Żaneta Zemła-Pacud, PhD, Attorney-at-law
A proposal for an amendment to the Reimbursement Act was published on
30 June 2021 . The bill is currently undergoing public consultations and will
be submitted to the Sejm for debate next year.
The main changes to reimbursement regulations would concern:
inclusion of pharmaceutical companies in the payback mechanism at
the point when the reimbursement budget is exceeded. Currently, the
question of exceeding the budget is to be considered per year and does
not include entities that have a risk-sharing instrument under
reimbursement decisions. Under the proposed new rules, if the payback
mechanism described in art. 4 of the Reimbursement Act is activated,
only a firm that returns a higher amount under the risk-sharing
instrument to the state payer than their payback share would be will be
exempt from that mechanism (art. 4 (11) of the bill).
the portion payable by the patient would be 10% or 15%, depending on
whether the drug alone, or the active substance as well, are produced in
Poland (art. 6(2)a). The change aims to increase the level of production
of drugs or active substances in Poland, and thus increase the level of
Medication Safety in Poland.
introduction of reimbursement secrecy, which would mean that risksharing instrument documentation, and Economic Committee
proceedings documentation, would be confidential, and this would
apply to the documentation gathered throughout the procedure to
establish reimbursement eligibility and the official sale price, increase
or decrease the official sale price, and establish or change the official
sale price of medicine, food for special medical purposes, or a medical
device, or reduce the period of validity of a decision (art. 30b).
the option of transferring a decision confirming eligibility for
reimbursement to an entity that assumes the rights and obligations of
the original recipient of the decision (art. 25d of the bill).
extension of the time limit for publishing the reimbursement list from
two to three months, to make the handling of medicines by
pharmacists more efficient (art. 37(6)).
strengthening of the patent linkage mechanism, to prevent
reimbursement applications for a generic product, when at least one
medicinal product, equivalent to the generic one and reimbursed for a
given indication, “possesses patent protection or regulatory data
protection” (art. 11(1) a).
Many of the proposed solutions are highly controversial and have been
criticized by the domestic pharmaceutical sector and in scholarly literature.
An update on the final form of the reimbursement law amendment will be
provided in a future newsletter.

Author: Maciej Majewski, Trainee attorney-at-law
At the end of 2019, Polish civil procedure underwent quite a few changes
with which the legislator intended to improve certain aspects of
proceedings before common courts. The legislation passed was supposed to
reduce both the costs of the proceedings and average duration of cases.
However, due to the worldwide pandemic, leading to numerous
restrictions, the new provisions remained largely untested in practice until
late 2020. Today, it is becoming more and more apparent that the legislator
was successful in providing the courts and parties to the proceedings with
certain useful tools which, when applied correctly, enable legal disputes to
be handled effectively both in terms of time and costs. One of these tools
which undoubtedly stands out is the institution of a pretrial (preparatory)
hearing (see articles 2054-20512 of the Civil Procedure Code).
A pretrial hearing is not exactly an innovative idea by itself. In certain
jurisdictions, preparatory hearings have been known for decades. Even so,
introduction of this tool represents a milestone in the context of Polish law.
A pretrial hearing is designed to give a court (judge) greater influence over
how proceedings progress by allowing a much earlier analysis of the
parties’ claims, pleas, allegations and evidence, both those already gathered
as well as those only requested (e.g. motions for an expert witness). Before
the main trial even starts, the court (judge) can inquire which facts form
common ground between the plaintiff and the defendant, and which are
stipulated only by one of them. The hearing can also shed light on the
parties’ interpretation of both the facts and applicable legal provisions.
Thanks to such insight, the court (judge) is better equipped to rule on the
parties’ motions and assess what evidence is of actual meaning and value to
the dispute. This makes it easier to predict the duration of the dispute and
plan in advance when each court session should take place.
While a pretrial hearing may seem to serve only as a means whereby the
court (judge) can become better versed in the intricacies of the case, it is
important to note how huge an impact on the outcome of this hearing the
parties and their attorneys have. Careful preparation and deep knowledge
of both the opponent’s viewpoint and applicable substantive law are crucial
when attending a preparatory hearing. If the parties fail to justify their
position or rebut their opponent’s counter-arguments, the court (judge)
may decide to dismiss relevant motions or adopt an unfavourable initial
stance. All of this can have far-reaching consequences for the main trial.

Author: Tomasz Krzyżanowski, Attorney-at-law

The Polish Public Procurement Office (UZP) has published UZP President
guidelines on awarding public contracts for supply of computers. This is a
document of technical nature, containing practical tips on drafting
documentation in tenders for supply of various types of computers (desk-top
computers, portable computers, all-in-one computers, etc.). The document
does not form part of the current legal regime, and only specifies best
practices. It has been approved by the Council of Ministers Committee for
Digital Affairs and by the Central Anti-Corruption Bureau.

The document is the product of work that lasted more than one year, which
began at the end of 2019. UZP President Hubert Nowak asked other bodies to
play a part in drawing up the guidelines, such as the Polish Chamber of
Information Technology and Telecommunications (PIIT). One of the two
representatives of the PIIT was TKP attorney-at-law Tomasz Krzyżanowski.
The document produced is intended to be an aid for contracting authorities
when awarding tenders for computers, especially when the tender
description is being drawn up. The document contains definitions of
computer devices such as a desktop computer, all-in-one computer, and
portable computer, as well as the crucial elements of the tender description,
for example use of equipment for office purposes, benchmarking, prohibited
clauses, a sample of a description of computer equipment requirements,
norms and certificates, examples of criteria for recognizing equivalence of
certain certificates and norms, and device security (permitted requirements
regarding device security).
Public contracting authorities are encouraged in particular to review and
apply the guidelines in their daily work.
Also, work is ongoing to expand the document to include guidelines on
digital signage, mobile devices, and printing devices.

Author: Bartłomiej Pyka, Tax advisor
It is becoming more and more common for employees to perform work
remotely from a country other than Poland. This has specific tax
consequences with regard to tax treatment of this type of work, of which
employers will often not be aware.
A factor making analysis of tax treatment especially difficult in this case is the
need to analyze double-tax treaties applicable in each individual case, and
the national law if no double-tax treaty applies. Unlike in the case of the
compulsory social security elements of salary, there is no EU-wide legislation
governing tax treatment of work performed in a different EU member state.
While double-tax treaties have to be analyzed separately, treaties of this kind
are often very similar. To illustrate the situation according to law, the
example of the Polish-German double-tax treaty (PGT) on income and
property tax of 14 May 2003 will be used. Under art. 15(1) of the PGT, in
principle double taxation can apply to salaries, pay, and the like gained by an
employee from working in one of the member states.
No double taxation will apply if all three requirements specified in art. 15(2)
of the PGT are fulfilled, i.e. if the points below apply to a Polish employee
who works remotely from Germany:
they do not spend more than 183 days in the aggregate in Germany
within a period of twelve months beginning or ending in the tax year in
question;
the salary is paid by an employer or on behalf of an employer that does
not have its registered office in Germany, and
the salary is not paid by a plant or permanent outlet that the employer
has in Germany.
If double taxation occurs, the consequences of double taxation can be
eradicated in one of two ways, which are exclusion from a progressive tax
system or proportionate deduction. Under the first method, income gained
outside of Poland is exempt, while that income is included when determining
the tax rate. This is the method provided for in the PGT. This means that a
Polish employee working from Germany remotely is not required to pay tax
in Poland on the pay received as an employee, but if they obtain income from
a different source such as an agreement for a specific task, the salary from
employment has to be added to the income generated by that agreement for
a specific task when establishing the progressive tax rate. The other of the
two methods is proportionate deduction. This applies for instance in the
treaties with the Netherlands or Ireland. Under this method, there is true
taxation of salary in Poland as well, while at the same time tax paid abroad is
deductible, and tax paid in Poland for which the proportional deduction rule
was applied previously is deductible.
To conclude, when an employee works remotely from a country other than
Poland, careful analysis of the relevant bilateral double-tax treaty is required.

Author: Author: Agnieszka Wachowska, Attorney-at-law, Partner and Marcin
Ręgorowicz, Attorney-at-law
Withholding tax is tax levied at a fixed rate on certain types of revenue
generated in Poland by foreign firms, i.e. firms that do not have their
registered seat or management board in Poland. This tax is paid by the Polish
firms when they pay the fee. The question is whether the fee paid by Polish
firms that use cloud computing services of foreign providers is subject to
withholding tax.
Certain types of revenue generated by foreign firms in Poland are subject to
withholding tax at 10% or 20%, for example where this concerns revenue
from copyright or related rights, a right to use industrial devices, or also for
data processing services. The amount of withholding tax might also be
specified in a cross-border treaty between Poland and the country in which
the other firm has its place of business.
Revenue from cloud computing services is not listed specifically as one of the
types of revenue for which withholding tax has to be remitted. Despite this,
there is uncertainty in practice as to whether revenue from a service provided
using cloud computing can be classed for example as a fee for the right to use
industrial devices, revenue from copyright or related rights, or revenue for
data processing services, which is revenue subject to withholding tax. To
date, the standpoint presented by tax authorities on this issue has varied, but
the tendency in administrative court case law is to conclude that revenue
from cloud computing services is not subject to withholding tax. This is
demonstrated by a recent ruling by the Poznań Voivodship Administrative
Court of 2 June 2021 in case I SA/Po 89/21.
The court found that services which are access to data, applications, and
other information technology resources that are stored in a cloud and serve
functional purposes do not constitute industrial devices because they are not
designated as a means of operating a company’s manufacturing process. This
in turn means that a company is not required to remit withholding tax on the
fee paid to the cloud computing service provider.
Meanwhile, the court acknowledged that access to cloud computing services
may be classed as industrial devices in certain cases, for instance when the
service is used to operate a manufacturing process and has a close functional
link to that process. In such cases, the remitter is required to collect
withholding tax. Similarly, where the scope of functions of the cloud
computing service concerned extends beyond data storage alone, that service
may be subject to withholding tax as a data processing service.
At the same time, there is no definitive answer to the question of whether
withholding tax is due for cloud computing services under Polish law, and
this will mainly be determined by the nature of the service. Therefore, the
only effective means of ensuring adequate safety under tax law with respect
to this issue is to obtain an individual tax ruling.
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